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_ . AGAINST | 44) a theo att 
Captain JOHN POLLOCK. , 
eee ee 


of Capt. Pollock's s being Ante on the Roll of Free- Hal) of ler tac *- 
holders of the County of Revfrew, at laſt Michael. 3 . 
mas Head- court. < 
The Title produced for him was, a Chuter of Reſignation in 22 2 
his favour, of the juft and equal Half, pro indiviſo, 2 and e. 
haill the Twenty- pound Land of Over:Polleck proceeding upon 4 Al 
a Procuratory of Reſignation contained in a Difpoſition by his, PY ,. ve. 4 
Brother Sir Robert Pollock, to him, of the foreſaid j 


juſt and equal 
Half, pro indivi/o, of all and haill the fereſaid EEO =P 
Land of Over-Pollocł. Ma 2 


And for inſtructing that theſe Lands were upwards of L. 40 Py a> 
of valued Rent, Refererice was made to the Valuation-book A E . E.. 


the County, from which it appears the whole Twenty-poun do: | 
of Over Polloct w was valued at the Rate of L. 1000 Kor.. 56 tf he Ae aul 07 Ae. 
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Upon this Qualiſication Capt. Pollock was inrolled; and the 
Memorialiſts complained to your Lordſhips of that Inrolment as 


illegal; 1, for that it proceeds upon an wndivided Propeity ; _ 


240, that the Valuation is alſo undivided. 
Your Lordſhips, upon adviſing the Petition and Complaint, 
with Anſwers and Replies, were pleaſed, ** before Anſwer, to 


«© ordain Memorials to be given in by the Petitioners, and the 


« ſaid Capt. Pollock, upon the Nature of his Right, and that 
« againſt this Day ſe'en- night, being the f 2th inſtant,” In 
obedience to which Order, what follows is humbly ſubmitted. 
The Arguments drawn from the Nature of Property, to ſhew 
that an undivided Property cannot intitle to a Vote, ſhall not 
be repeated. Your Lordſhips will find them — in the 


Complaint and Replies. 


The Illuſtration of theſe Principles, from the Cabs of Appri- 


| ſings, and the Statute 1681, which expreſsly enacts, © That 


« after the expiring of the Legal, the Appriſer or Adjudger 
* firſt infeft ſhall only have a Vote, and no other Appriſer or 
« Adjudger coming in par: paſſu, till their Shares be divided,” 
has likewiſe been ſtated, and ſhall not be reſumed. The Me- 


morialiſts apprehend, chat it is an Authority in point, of the Le- 


giſlature itfelf, that an undivided Property cannot intitle to 


. vote, 


The Caſe of Heirs-portioners was likewiſe mentioned, as ſi- 
milar to the preſent. And although no Deciſion of this Court 
has occurred upon the Queſtion, Whether Heirs-portioners be 


| Intitled to be inrolled before their Property be divided? yet, in 


different Counties in Scotland, where Men of the firſt Abilities 


in · the Law directed the Proceedings of the Freeholders, ſuch 
„Applications by Heirs-portioners, before Diviſion of their Pro- 
perty, have always been rejected, and no Complaint made by 
Them on that Account. This ſhows the general Senſe of the 

Nation upon this Point: And it is hoped your Lordſhips will 
* ſee no Cauſe to introduce Innovations. 


The 


E 

The Memorialiſts beg Leave further to obſerve, that by the 
ſame Rule by which one can create a Vote, by diſponing the 
one Half of L. 800 of valued Rent pro indiviſo, a Vote may 
likewiſe be created by diſponing the one Half pro indiviſo of a 
Four Pound Land of old Extent retoured before the Act 1681. 

By ſuch Diſpoſition it cannot be ſaid, that the Retour does not 
with abſolute Certainty retour the Vote claimed 'to be a Forty 
Shilling Land: For it is mathematical Demonſtration, that the 
Claimer is poſſeſſed of a Freehold of a Forty Shilling Land when 
he is infeft in the one Holf of a Four Pound Land; and it could 
not be ſaid, that this was ſplitting Retours, as the one Half is diſ- 

poned pro indiviſo. And yet, it is believed, your Lordſhips 
would have no Difficulty to reject ſuch Claim, and would by no 
means chuſe to run directly in the Face of many moſt ſalutary 
and juſt Deciſions, which have found, that theſe Retours can- 
not be divided ; but that although the Retour contained A 
Twenty Pound Land, or as much more as can be imagined, 
yet it intitles but to one Vote. 

The Memorialiſts can ſee no Difference between the preſent 
Caſe and the Diſpoſition of a Tenth- part of a Twenty Pound 
Land retoured before the Act 1681 ; and if your Lordſhips ſhall 
ſuſtain ſuch a Diſpoſition to intitle to a Vote, a Door will be 
opened to multiplying Votes of this kind upon Retours, which 
are already but too numerous, and by many thought ſo impro-- | 

per Qualifications, that they ought by no means to be multi- 
led or extended. | 

The Difference between ſuch Eſtate as Capt. Pollock's, | held 
altogether pro indiviſo, and the common Property in Muirs and 
Mofles, is obvious. Theſe are conſidered as acceſſory to the 
Property to which they belong, and are regulated thereby; 
and the Perſon claiming being in Poſſeſſion of a free, ſeparated, 


and diſtinct Eſtate, is intitled to vote upon that Eſtate, al- 


though perhaps a Commonty, which, as being an acceſſorium, 
ſequitur ſuum principale, ſhould be compured in the Valuation. 
A 2. — 
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As an undivided Property cannot intitle to a Vote, neither 
can an undivided Valuation. = 75 = 
The great Labour and unwearied Pains which the Liege, 

have been at in dividing their Valuations, is clear Proof of the 
Senſe of the Country that ſuch Diviſions were neceſſary. Lay- 
vers have always adviſed them, and the Lieges have always at 
a great Expence followed them forth. If ſuch Short-hand do- 
ing as the preſent ſhall be found ſufficient, theſe former Me— 
thods of Proceeding have been very idle and erroneous. But as 
ſuch Diviſions of Valuation are neceſſary, agreeable to Princi- 
ples, and followed by the univerſal and unvariable Practice of 
the Country, it is hoped your Lordſhips will not introduce this 
Novelty, contrary to Principles and eſtabliſhed Practice. 
The Memorialiſts can ſtill go further, and fay, that they 
have the Opinion of the Legiſlature itſelf in their favour upon 
the above Points. In the 1724, in the conteſted Election for 
the County of Dumbarton, between the Honourable Fohn Camp- 
bell of Mamore, F.ſq; and Mr Haldane of Gleneagles ; Mr Hal. 
dane being returned Member, Mr Campbell petitioned the Houle 
againſt the undue Election and Return ; and, in examining the 
Merits, thereof, the Committee of Privileges and Elections 
came to the following Reſolutions, which were approved of by 
the Houſe of Commons nemine contradicente. 
' Reſolved, That it is the Opinion of this Committee, That a- 
ny Conveyance of undivided Shares of the Superiority of an 
Lands in the Shire of Dumbarton, in order to multiply Votes, or 
ſplit an Intereſt in ſuch Superiority amongſt ſeveral Perſons, 
with a View to enable them to vote, is contrary to the Act of 
Parliament made in Scotland in the 1681, intitled, Act concern- 
ing the Election of Commiſſioners for Shires. | 
| © Reſolved, That it is the Opinion of this Committee, That 

no Perſon claiming a Right by a Purchaſe, to an andivided Part 
of the Superiority of any Lands, where the Extent of the Lands 
of which he claims the Superiority is not particularly Hertin, 

| oe | and 
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and the Lands diſtinguiſhed by the Charter by which he claims 
Vote, has any Right to vote in the Election of a Commiſ- 
ſoner to ſerve in Parliament for the Shire of Dumbarton. 

And, in conſequence of theſe Reſolutions, it was further re- 
ſolved, That Mungo Haldane was not duly elected. 

No Commentary is neceſſary upon theſe Reſolutions of the 
Houſe of Commons. They determine both the Points above 
ſtated : 1970, That an undivided Property cannot intitle to a 
Vote; and, 240, That an undivided Valuation can as little 
give that Privilege. The Memorialiſts hope, that when, with 
the Voice and Practice of the Country, is conjoined the Opinion 
and Reſolutions of the Legiſlature itſelf, your Lordihips will 
rot heſitate to order Captain Pollock to be ſtruck off the Roll. 

Much Encomium was beſtowed upon this Vote, as being ex 
facie a real, ſubſtantial Property, and not a naked Superiority, 
lke many Votes which your Lordſhips are obliged to canvaſs. 
t is believed, that this is a Miſtake ; and that this Vote con- 
fiſts of Superiority alone, without the leaſt Property annexed 
to it; and that Captain Pollock, if called upon, will not ſay 
that he is in Poſſeſſion of the Half of the Lands of Over- Pol- 
lick, Any Man who has the Pleaſure of his Brother Sir Ro- 
bert Pollock's Acquaintance, will not eaſily believe, that he, 
however worthy a Man or kind Brother he is, would give away, 
during his own Life, the one Half of his Eſtate to any Mortal, 
eren a Brother. 

In reſpect whereof, &c. 
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